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“Somewhere along the way, 
the balance of  power 
between the prosecution, the 
defense, and the judiciary 
shifted. We have to readjust 
it. The stakes are so high—
the well-being of  so many 
communities and the 
trajectories of  so many lives. 
Public safety depends on our 
collective faith in fairness 
and our view of  the law as 
legitimate.”
― Emily Bazelon, Charged: The New 
Movement to Transform American 
Prosecution and End Mass Incarceration



“The power imbalance blew my 
mind, frankly: I couldn’t figure 
out for the life of  me how 
prosecutors had so much power 
with so little accountability,”

“The unfettered power of 
prosecutors is the missing piece 
for explaining how the number 
of  people incarcerated in the 
United States has quintupled 
since the 1980s,”





























History of  the American Prosecutor



Recasting Prosecutorial Discretion, Robert Misner, Journal of  Criminal Law and Criminology, 

86 J.Crim.L.&Criminology 717, 729-730. Spring 1996.











Very 
Specific.

Very 
Specific.





Successful Completion of  
an Undergraduate Degree.
Successful Completion of  
an Undergraduate Degree.

Preliminary screening 
through standardized 

testing and pre-admission 
application, essays and 

interviews.

Preliminary screening 
through standardized 

testing and pre-admission 
application, essays and 

interviews.

Three-years of  progressively 
more strenuous legal 

training.

Three-years of  progressively 
more strenuous legal 

training.

Successful Post-Graduate 
Degree in Law. The J.D.
Successful Post-Graduate 
Degree in Law. The J.D.

Pre-licensing requirement of  
a state and multi-state 
admissions exam; and 

passage of  character and 
fitness review. 

Pre-licensing requirement of  
a state and multi-state 
admissions exam; and 

passage of  character and 
fitness review. 

Annual licensing 
requirements, continuing 
education, community 

service, and certification of  
continuous “good standing” 
by State Bar Associations.

Annual licensing 
requirements, continuing 
education, community 

service, and certification of  
continuous “good standing” 
by State Bar Associations.

State Bar Association 
supervised by the Arizona 

Supreme Court.

State Bar Association 
supervised by the Arizona 

Supreme Court.



Ariz.Rev.Stat. §1-211(C).   Ariz.Rev.Stat. §13-101

Only the conduct or omissions proscribed by the Legislature constitute public offenses a prosecutor may pursue.

Arizona abolished the 
notion of  common law 
criminal offenses.

State law now describes 
what constitutes a 
public offense.



• Prescribe conduct that unjustifiably and inexcusably
Causes or threatens substantial harm

To individuals or public interests.

• Give fair warning of  proscribed conduct and 
sentences authorized upon conviction.

Ariz.Rev.Stat. §13-101

• Differentiate between serious and minor offenses.



Ariz.Rev.Stat. §13-101 (cont.).

Insure public safety.Insure

Impose Just punishment on those whose 
conduct threatens the public peace.Impose

Promote truth and accountability in 
sentencing.Promote



ARIZ.CONST. Art. 2, §11; Ariz.R.Crim.P., 1.1.  Speedy trial requirements are primarily the responsibility of  
the prosecutor. See: State v. Brannin, 109 Ariz. 525 (1973).

Just how a prosecution is 
undertaken is primarily a matter 
of  Rule. 

The driving purpose of  the 
criminal rules are to provide for 
the just and speedy determination 
of  every criminal proceeding. 



The Arizona Rules of  Evidence 
set guardrails upon what 
information the State may use to 
seek a prosecution or conviction. 

The Arizona Rules of  Evidence 
set guardrails upon what 
information the State may use to 
seek a prosecution or conviction. 

It is only the admissible evidence 
that can constitute a fair 
prosecution. 

It is only the admissible evidence 
that can constitute a fair 
prosecution. 





National District Attorneys Association, National Prosecution Standards, Part I, Commentary.



Ariz.R.Crim.P., Rule 1.2 (Jan. 1, 2018).



• The First Virtue of  Social Institutions.

• Justice Centers Upon The Notion of  
Basic Fairness.

• Justice Appeals To Our Inherent Bias 
For Safety, Security, Trust and 
Cooperation.





A Public 
Sense of  
Justice 

Makes 
secure 

associations 
possible. 





The Law assigns persons whose duties 
are to assure that
The Law assigns persons whose duties 
are to assure that

When the undesirable circumstances 
do occur,
When the undesirable circumstances 
do occur,

Still our outcomes line up with our 
expectations. 
Still our outcomes line up with our 
expectations. 







State has the burden of  establishing probable cause before an 
impartial magistrate; and
State has the burden of  establishing probable cause before an 
impartial magistrate; and

The accused can cross-examine the State’s witnesses; andThe accused can cross-examine the State’s witnesses; and

Argue against the State’s conclusions.Argue against the State’s conclusions.

Magistrate must dismiss without showing of  substantial evidence 
that an offense was comitted and the accused committed it.
Magistrate must dismiss without showing of  substantial evidence 
that an offense was comitted and the accused committed it.



Grand Jury proceeding of  sworn citizens Grand Jury proceeding of  sworn citizens 

Who can only indict if  they are convinced Who can only indict if  they are convinced 

That it is more probable than not that That it is more probable than not that 

an offense was committedan offense was committed

And the accused committed it.And the accused committed it.



The interests of  Justice support a decision to charge.





Not to seek 
charges at all
Not to seek 

charges at all

Adjust felony 
charges to 

misdemeanor 
status

Adjust felony 
charges to 

misdemeanor 
status

Defer prosecution 
and divert 

prosecution

Defer prosecution 
and divert 

prosecution

Adjust charges to 
make probation 

available

Adjust charges to 
make probation 

available

Run probation in 
conjunction with 

in-patient and 
outpatient services.

Run probation in 
conjunction with 

in-patient and 
outpatient services.

Provide for 
probation with 
restitution for 

financial offenses.

Provide for 
probation with 
restitution for 

financial offenses.



the strength of the case;the strength of the case;
the prosecutor’s doubt 

that the accused is in fact 
guilty;

the prosecutor’s doubt 
that the accused is in fact 

guilty;

the extent or absence of 
harm caused by the 

offense;

the extent or absence of 
harm caused by the 

offense;

the impact of prosecution 
or non-prosecution on 

the public welfare;

the impact of prosecution 
or non-prosecution on 

the public welfare;

the background and 
characteristics of the 

offender, including any 
voluntary restitution or 
efforts at rehabilitation;

the background and 
characteristics of the 

offender, including any 
voluntary restitution or 
efforts at rehabilitation;

whether the authorized 
or likely punishment or 
collateral consequences 
are disproportionate in 

relation 

whether the authorized 
or likely punishment or 
collateral consequences 
are disproportionate in 

relation 

to the particular offense 
or the offender;

to the particular offense 
or the offender;

the views and motives of 
the victim or 
complainant;

the views and motives of 
the victim or 
complainant;

any improper conduct by 
law enforcement;

any improper conduct by 
law enforcement;

unwarranted disparate 
treatment of similarly 

situated persons;

unwarranted disparate 
treatment of similarly 

situated persons;

potential collateral 
impact on third parties, 
including witnesses or 

victims;

potential collateral 
impact on third parties, 
including witnesses or 

victims;

cooperation of the 
offender in the 

apprehension or 
conviction of others;

cooperation of the 
offender in the 

apprehension or 
conviction of others;

the possible influence of 
any cultural, ethnic, 

socioeconomic or other 
improper biases;

the possible influence of 
any cultural, ethnic, 

socioeconomic or other 
improper biases;

changes in law or policy;changes in law or policy;
the fair and efficient 

distribution of limited 
prosecutorial resources;

the fair and efficient 
distribution of limited 

prosecutorial resources;

the likelihood of 
prosecution by another 

jurisdiction; and

the likelihood of 
prosecution by another 

jurisdiction; and

whether the public’s 
interests in the matter 
might be appropriately 
vindicated by available 

civil, regulatory, 

whether the public’s 
interests in the matter 
might be appropriately 
vindicated by available 

civil, regulatory, 

administrative, or private 
remedies.

administrative, or private 
remedies.



National District Attorneys Association, National Prosecution Standards, Third Edition.



National District Attorneys Association, National Prosecution Standards, Third Edition.

The willingness of  
an offender to 

cooperate with law 
enforcement.

The willingness of  
an offender to 

cooperate with law 
enforcement.

The defendant’s 
relative level of  
culpability in a 

criminal activity.

The defendant’s 
relative level of  
culpability in a 

criminal activity.

The status of  the 
victim, including the 

victim’s age or 
special vulnerability.

The status of  the 
victim, including the 

victim’s age or 
special vulnerability.

Whether the accused 
held a position of  
trust at the time of  

the offense.

Whether the accused 
held a position of  
trust at the time of  

the offense.

Excessive costs of  
prosecution 

vs. the seriousness 
of  the offense.

Excessive costs of  
prosecution 

vs. the seriousness 
of  the offense.

Recommendation of   
law enforcement 

personnel.

Recommendation of   
law enforcement 

personnel.

The impact of  the 
crime on the 
community.

The impact of  the 
crime on the 
community.

Any other 
aggravating or 

mitigating 
circumstances.

Any other 
aggravating or 

mitigating 
circumstances.











Strictly limited to statutory 
offenses set forth by a 

Legislature.

Strictly limited to statutory 
offenses set forth by a 

Legislature.

Restrained by the public 
policy for which a Criminal 

Code exists at all.

Restrained by the public 
policy for which a Criminal 

Code exists at all.

Dependent upon the weight, 
credibility, and sufficiency of  

the admissible evidence.

Dependent upon the weight, 
credibility, and sufficiency of  

the admissible evidence.

Instituted by experts in 
criminal law; who are licensed 
and regulated by the Arizona 
Supreme Court via the State 

Bar Association.

Instituted by experts in 
criminal law; who are licensed 
and regulated by the Arizona 
Supreme Court via the State 

Bar Association.

Metered by the necessity for 
probable cause. And then,

Metered by the necessity for 
probable cause. And then,

Ethically filtered through the 
additional need for a 

reasonable belief  that there is 
a sufficient amount of  

admissible evidence to support 
a conviction at jury trial by 

proof  beyond a reasonable doubt.

Ethically filtered through the 
additional need for a 

reasonable belief  that there is 
a sufficient amount of  

admissible evidence to support 
a conviction at jury trial by 

proof  beyond a reasonable doubt.

A duty to affirmatively seek 
the reversal of  unjust 

convictions.

A duty to affirmatively seek 
the reversal of  unjust 

convictions.

The weight of  our 
accumulated experience.

The weight of  our 
accumulated experience.



The burden of  
proof.

The burden of  
proof.

The burden of  
proceeding.

The burden of  
proceeding.

The presumption 
of  innocence.

The presumption 
of  innocence.

The right to 
silence.

The right to 
silence.

The right to 
assistance of  

counsel.

The right to 
assistance of  

counsel.

The right to due 
process, 

including speedy 
prosecution.

The right to due 
process, 

including speedy 
prosecution.

The right to 
application of  

equal protection.

The right to 
application of  

equal protection.

The right to trial 
by jury, and 

conviction by a 
jury of  peers.

The right to trial 
by jury, and 

conviction by a 
jury of  peers.

The right to 
appeal from 

unjust 
convictions.

The right to 
appeal from 

unjust 
convictions.

The right to 
plead ineffective 

assistance of  
counsel.

The right to 
plead ineffective 

assistance of  
counsel.

The presumptive 
right to bond in 

most 
circumstances.

The presumptive 
right to bond in 

most 
circumstances.



A Criminal Justice System 
designed to produce acquittals.














